THE EVOLUTION OF CONNECTICUT’S BAR
ADMISSIONS QUESTIONS
First Generation Questions:
Any sort of diagnosis/treatment for mental health conditions, ever
Attached sample: CT questions used (with minor variations) from 1985-1993

Second Generation Questions:
Efforts at “narrow tailoring” (limiting timeframe, listing specific disorders)
Attached samples: July 2000 (used, with minor variations, from 1996 to 2000)
July 2006 (used, with minor variations, from 2001 to 2006)
July 2010 (used, with minor variations, from 2007 to 2010)
July 2014 (used, with minor variations, from 2010 to 2014

Third Generation Questions:
Asking about conditions that impact applicant’s ability to practice law
Attached sample: Questions used 2015 to 2018

Fourth Generation Questions:
Conduct only; no reference to mental health conditions
Attached sample: Questions used starting 2019

Form 1E
JULY 10
Questions 34 – 38 address recent mental health and chemical or psychological dependency matters. The purpose of these
questions is to determine the current fitness of an applicant to practice law. Each applicant is considered on an individual
basis. The mere fact of treatment for mental health problems or chemical or psychological dependency is not, in and of
itself, a basis on which an applicant is ordinarily denied admission to the Connecticut bar. The Connecticut Bar
Examining Committee regularly recommends licensing of individuals who have demonstrated personal responsibility and
maturity in dealing with mental health and chemical or psychological dependency issues. The Committee encourages
applicants who may benefit from treatment to seek it. As indicated in the Rules, all proceedings conducted pursuant to
the Rules and Regulations are confidential.
On occasion a license may be denied when an applicant's ability to function is impaired in a manner relevant to the
practice of law at the time that the licensing decision is made, or when an applicant demonstrates a lack of candor by his
or her responses. Protection of the public that will receive legal services underlies the licensing responsibilities assigned to
the Committee. Furthermore, each applicant is responsible for demonstrating that he or she possesses the qualifications
necessary to practice law. Your response may include information as to why, in your opinion or that of your treatment
provider, your condition will not affect your ability to practice law in a competent and professional manner.
The Connecticut Bar Examining Committee does not, by its questions, seek information that is characterized as situational
counseling, such as stress counseling, domestic counseling, and grief counseling. Generally, the Committee does not view
these types of counseling as germane to the issue of whether an applicant is qualified to practice law.
If you answer “YES” to Questions 34, 35 and/or 36, complete Forms 7 & 8. Make as many copies of the forms as you need
to describe the events.

Yes

No

34.

Since you graduated from college or for the past five years, whichever is shorter, have you been hospitalized for
treatment of a mental, emotional or nervous disorder or condition?

Yes

No

35.

During the last five years, have you been treated for any of the following: schizophrenia or other psychotic
disorder, bipolar or major depressive mood disorder; drug or alcohol abuse; impulse control disorder,
including kleptomania, pyromania, explosive disorder, pathological or compulsive gambling; or paraphilia
such as pedophilia, exhibitionism, or voyeurism? If yes, identify for which of the listed conditions you were
treated, state the beginning and ending dates of each treatment, and the name and complete address of the
treating doctor or professional. Direct each such doctor or professional to furnish to the Committee any
information the committee may request with respect to any such treatment.

Yes

No

36.

Do you currently have any condition or impairment (including but not limited to substance abuse, alcohol
abuse or a mental, emotional or nervous disorder or condition) which in any way affects your ability to practice
law in a competent and professional manner? “Currently” means recently enough so that the condition could
reasonably have an impact on your ability to function as a lawyer.

Yes

No

37.

If your answer to Question 36 is “YES”, are the limitations or impairments caused by your condition or
impairment reduced or ameliorated because you receive ongoing treatment (with or without medication) or
because you participate in a monitoring program?

No

38.

Within the past five years, have you ever raised the issue of consumption of drugs or alcohol or the issue of a
mental, emotional, nervous or behavioral disorder or condition as a defense, or in mitigation or explanation of
your actions in the course of any administrative or judicial proceeding or investigation, or in any other inquiry
or proceeding, or in any proposed termination by an educational institution, employer, government agency,
professional organization or licensing authority? If so, explain on Form 2.

NA
Yes
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Questions 34 – 38 address recent mental health and chemical or psychological dependency matters. The Committee asks
these questions because of its responsibility to protect the public by determining the current fitness of an applicant to
practice law, and the purpose of these questions is to determine an applicant’s current fitness to practice law. This
information, along with all other information, is treated confidentially by the Committee and the Administrative Office.
Each applicant is considered on an individual basis. The mere fact of treatment for mental health problems or chemical or
psychological dependency is not, in and of itself, a basis on which an applicant is ordinarily denied admission to the
Connecticut bar. The Connecticut Bar Examining Committee regularly recommends licensing of individuals who have
demonstrated personal responsibility and maturity in dealing with mental health and chemical or psychological
dependency issues. The Committee encourages applicants who may benefit from treatment to seek it, and the Committee
views such treatment as a positive factor in evaluating an application. As indicated in the Rules, all proceedings conducted
pursuant to the Rules and Regulations are confidential.
On occasion a license may be denied when an applicant's ability to function is impaired in a manner relevant to the
practice of law at the time that the licensing decision is made, or when an applicant demonstrates a lack of candor by his
or her responses. Protection of the public that will receive legal services underlies the licensing responsibilities assigned to
the Committee. Furthermore, each applicant is responsible for demonstrating that he or she possesses the qualifications
necessary to practice law. Your response may include information as to why, in your opinion or that of your treatment
provider, your condition will not affect your ability to practice law in a competent and professional manner.
The Connecticut Bar Examining Committee does not, by its questions, seek information that is characterized as situational
counseling, such as stress counseling, domestic counseling, and grief counseling. Generally, the Committee does not view
these types of counseling as germane to the issue of whether an applicant is qualified to practice law.
If you answer “YES” to Questions 34, 37 and/or 38, complete Forms 7 & 8. Make as many copies of the forms as you need
to describe the events.

Yes

No

34.

Do you currently have any condition or impairment (including but not limited to substance abuse, alcohol
abuse or a mental, emotional or nervous disorder or condition) which in a material way affects your ability to
practice law in a competent and professional manner? “Currently” means recently enough so that the
condition could reasonably have an impact on your ability to function as a lawyer.

Yes

No

35.

If your answer to Question 34 is “YES”, are the limitations or impairments caused by your condition or
impairment reduced or ameliorated because you receive ongoing treatment (with or without medication) or
because you participate in a monitoring program?

Yes

No

36.

Within the past five years, have you ever raised the issue of consumption of drugs or alcohol or the issue of a
mental, emotional, nervous or behavioral disorder or condition as a defense, or in mitigation or explanation of
your actions in the course of any administrative or judicial proceeding or investigation, or in any other inquiry
or proceeding, or in any proposed termination by an educational institution, employer, government agency,
professional organization or licensing authority? If so, explain on Form 2.

Yes

No

37.

Since you graduated from college or for the past five years, whichever is shorter, have you engaged in any
conduct or behavior which caused you to be voluntarily or involuntarily hospitalized for treatment of a mental,
emotional, nervous or behavioral disorder or condition?

Yes

No

38.

During the last five years, have you engaged in any conduct or behavior which caused you to be voluntarily or
involuntarily treated for any of the following: schizophrenia or other psychotic disorder, bipolar or major
depressive mood disorder; drug or alcohol abuse; impulse control disorder, including kleptomania, pyromania,
explosive disorder, pathological or compulsive gambling; or paraphilia such as pedophilia, exhibitionism, or
voyeurism? If yes, identify for which of the listed conditions you were treated, state the beginning and ending
dates of each treatment, and the name and complete address of the treating doctor or professional. Direct each
such doctor or professional to furnish to the Committee any information the committee may request with
respect to any such treatment.

NA
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34. Within the past five years, have you engaged in any conduct that: (1) resulted in an arrest, discipline, sanction or
warning; (2) resulted in termination or suspension from school or employment; (3) resulted in loss or suspension of any
license; (4) resulted in any inquiry, any investigation, or any administrative or judicial proceeding by an educational
institution, government agency, professional organization, or licensing authority, or in connection with an employment
disciplinary or termination procedure or (5) endangered the safety of others, breached fiduciary obligations, or
constituted a violation of workplace or academic conduct rules? If so, explain on Form 2 and include any asserted
defense or claim in mitigation or as an explanation of your conduct and, if applicable to your explanation, Form 8.
35. Within the past five years, have you exhibited any conduct or behavior that could call into question your ability to
practice law in a competent, ethical, and professional manner? If so, explain on Form 2.

Questions 36 – 37 address mental health and chemical or psychological dependency matters. The Committee asks these
questions because of its responsibility to protect the public by determining the current fitness of an applicant to practice
law, and the purpose of these questions is to determine an applicant’s current fitness to practice law. This information,
along with all other information, is treated confidentially by the Committee and the Administrative Office. Each applicant
is considered on an individual basis. The mere fact of treatment for mental health problems or chemical or psychological
dependency is not, in and of itself, a basis on which an applicant is ordinarily denied admission to the Connecticut bar.
The Connecticut Bar Examining Committee regularly recommends licensing of individuals who have demonstrated
personal responsibility and maturity in dealing with mental health and chemical or psychological dependency issues. The
Committee encourages applicants who may benefit from treatment to seek it, and the Committee views such treatment as
a positive factor in evaluating an application. As indicated in the Rules, all proceedings conducted pursuant to the Rules
and Regulations are confidential.
On occasion, a license may be denied when an applicant’s ability to function is impaired in a manner that indicates that
the applicant is currently unfit to practice law at the time the licensing decision is made, or when the applicant
demonstrates a lack of candor and/or credibility by his or her response. Protection of the public that will receive legal
services underlies the licensing responsibilities assigned to the Committee. Furthermore, each applicant is responsible for
demonstrating that he or she possesses the qualifications necessary to practice law. Your response may include
information as to why, in your opinion or that of your treatment provider, your condition will not affect your ability to
practice law in a competent and professional manner.
The Connecticut Bar Examining Committee does not, by its questions, seek information that is characterized as situational
counseling, such as stress counseling, domestic counseling, and grief counseling. Generally, the Committee does not view
these types of counseling as germane to the issue of whether an applicant is qualified to practice law.
If you answer “YES” to Question 36, complete Forms 7 & 8. Make as many copies of the forms as you need to describe the
events.

36. Do you currently have any condition or impairment (including, but not limited to, substance abuse, alcohol abuse, or a
mental, emotional, or nervous disorder or condition) that in a material way affects your ability to practice law in a
competent, ethical, and professional manner? “Currently” means recently enough that the condition or impairment could
reasonably affect your ability to function as a lawyer. If your answer is yes, continue to Question 37 and complete Forms 7
& 8. If your answer is no, continue to Question 38.
37. If your answer to Question 36 is yes, are the limitations caused by your condition or impairment reduced or
ameliorated because you receive ongoing treatment or because you participate in a monitoring or support program?

SECTION VIII. GENERAL QUESTIONS

Form 1E
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Yes

No

27.

Have you failed to file any local, state or federal income tax return as required by law or failed to pay any taxes
when due? If yes, give full details on Form 2 and furnish documentation showing that taxes are current.

Yes

No

28.

Have you ever been offered or been granted immunity, or have you ever testified or been called as a witness in
any criminal action or proceeding in which you were not a party? If so, explain on Form 2.

Yes

No

29.

Have you ever applied for or held a license or permit, other than as an attorney at law, the procurement of which
required proof of good character? If so, state the name of authority to which the application was made, the date
granted or denied and the current status of that license or permit.

Type of license/permit
Granted
Yes

No

Date

Name of authority
Current status

Type of license/permit
Granted
Yes

No

Date

Name of authority
Current status

Yes

No

30.

Have you had any license or permit suspended or revoked because of unprofessional conduct? If so, explain on
Form 2.

Yes

No

31.

Have you ever been bonded?

Yes

No

32.

Have you ever been refused a bond or has anyone ever sought to recover on or cancel such bond? If so, explain on
Form 2.

Yes

No

33.

Within the past five years, have you engaged in any conduct that: (1) resulted in an arrest, discipline, sanction
or warning; (2) resulted in termination or suspension from school or employment; (3) resulted in loss or
suspension of any license; (4) resulted in any inquiry, any investigation, or any administrative or judicial
proceeding by an educational institution, government agency, professional organization, or licensing authority,
or in connection with an employment disciplinary or termination procedure; (5) endangered the safety of others,
breached fiduciary obligations, violated the confidentiality of information, or constituted a violation of
workplace or academic conduct rules; or (6) resulted in your being asked or encouraged to resign or withdraw
by an employer, supervisor, teacher or other educator based on your truthfulness or your excessive absences? If
so, explain on Form 2 and include any asserted defense or claim in mitigation or as an explanation of your
conduct.

Yes

No

34.

Within the past five years, have you exhibited any conduct or behavior that could call into question your ability
to practice law in a competent, ethical, and professional manner? If so, explain on Form 2.

NA
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2010 Revision to CT Court Rules on Bar Admission

2013 Report to Connecticut Bar Examining Committee from
Committee of Judges, Law Professors, Lawyers and Mental
Health Professionals Chaired by Former CT Supreme Court
Justice David Borden

MEMO
TO:

Anne Dranginis, Chair, Connecticut Bar Examining Committee

FROM:

David Borden

SUBJECT: The "Character and Fitness" Inquiry of the Connecticut Bar Examining
Committee
DATE:

October 8, 2013

For the past several months, I have been informally chairing a group consisting
of interested judges, lawyers, legal academics and a mental health expert1 who seek to
reform the above inquiry to eliminate two questions, currently asked by the Connecticut
Bar Examining Committee (Committee), which, in our view, have serious harmful effects
on bar applicants and potential applicants, and involve serious legal shortcomings.
These questions, and the attendant consequences of the applicants’ answers to them,
concern treatment for depression and other emotional and mental conditions, and for
substance abuse. We bring these matters to your attention with the expectation that
you will share them with the members of the Committee, in the hopes that some of us
can meet informally with the Committee, or a representative group of the Committee, to
discuss them and resolve those effects and shortcomings.
We recognize that the Committee has a very important role in protecting the
public and taking appropriate steps to see that those who are not fit to practice law
should not be admitted to the Bar. Also, we start with the premise that the sole purpose

The other members of this informal group are: Justice Richard Palmer, Judge
Michael Sheldon, Judge Aaron Ment, Attorney Mark Dubois, Attorney Molly LeVan,
Dean Emeritus Brad Saxton (Quinnipiac Law School), Professor Jon Bauer (UConn
Law School), and Dr. Walter Borden (psychiatrist). In addition, Professor Leslie Levin,
of UConn Law School, has served as an informal consultant to the group.
1

of the questions is to carry out the Committee’s responsibility to protect the public, by
using the information as a basis for a prediction as to whether the Bar applicant is likely
to pose a danger to the public. We also start with the premise that, although the
Committee’s inquiry is labeled “Character and Fitness,” the questions we discuss here,
which focus on the mental health and substance abuse history of the applicant, fall
under the “Fitness” category, rather than the “Character” category (which might include
such things as evidence of dishonesty, serious criminal conduct, etc.). Nonetheless, we
have come to the firm view that, in performing this role, the Committee has adopted
practices that go beyond what is appropriate—both practically and legally—and that
have serious although unintended harmful effects on applicants and potential applicants
to membership in the Bar and, consequently, on the legal profession as a whole. We
also note that what this memo deals with should come as no surprise to the Committee.
Although it has at times made modifications to its questions in response to criticism, it
has not been responsive to testimony and proposals for reform that address the
fundamental problems presented here.
FACTUAL BACKGROUND
First, some factual background. The Committee asks five questions of applicants
for admission to the Bar regarding mental or emotional conditions or substance abuse,
each requiring a “Yes” or “No” response. These are questions 34 through 38 of Form
1E promulgated by the Committee.
“34. Do you currently have any condition or impairment (including but not
limited to substance abuse, alcohol abuse or a mental or emotional or nervous disorder
or condition) which in a material way affects your ability to practice law in a competent

2

and professional manner? ‘Currently’ means recently enough so that the condition
could reasonably have an impact on your ability to function as a lawyer.
“35. If your answer to Question 34 is 'YES,' are the limitations or
impairments caused by your condition or impairment reduced or ameliorated because
your receive ongoing treatment (with or without medication) or because you participate
in a monitoring program?
“36. Within the past five years, have you ever raised the issue of
consumption of drugs or alcohol or the issue of a mental, emotional or nervous or
behavioral disorder or condition as a defense, or in mitigation or explanation of your
actions in the course of any administrative or judicial proceeding or investigation, or in
any other inquiry or proceeding, or in any proposed termination by an educational
institution, employer, governmental agency, professional organization or licensing
authority? If so, explain on Form 2.
“37. Since you graduated college or for the past five years, whichever is
shorter, have you engaged in any conduct or behavior which caused you to be
voluntarily or involuntarily hospitalized for treatment of a mental, emotional, nervous or
behavioral disorder or condition?
“38. During the past five years, have you engaged in any conduct or
behavior which caused you to be voluntarily or involuntarily treated for any of the
following: schizophrenia or other psychotic disorder, bipolar or major depressive mood
disorder2; drug or alcohol abuse; impulse control disorder, including kleptomania,

2We

note, moreover, that this is not a recognized category of mental illness. The
proper term is "major depressive disorder," not "major depressive mood disorder."
3

pyromania, explosive disorder, pathological or compulsive gambling; or paraphilia such
as pedophilia, exhibitionism, or voyeurism? If yes, identify for which of the listed
conditions you were treated, state the beginning and ending dates of each treatment,
and the name and complete address of the treating doctor or professional. Direct each
such doctor or professional to furnish to the Committee any information the committee
may request with respect to any such treatment.3
We raise no criticism with respect to the substance of questions 34, 35 and 36; in
our view, the substance of those questions is appropriately limited, and gives the
Committee all the substantive information that it would need to perform its gate-keeping
function. Our criticisms regarding substance go only to questions 37 and 38, and to the
consequences of a “YES” answer to any of these questions—34, 35, 36, 37 and 38.
We discuss both those consequences and substance in more detail below. But first,
more factual background.4
Connecticut is one of only nine states that include depression on the list of
disorders that they ask about.5 Twenty states focus their questions—appropriately, in
our view—on the applicant’s behavior and current functioning, not on whether the

3A

"YES" answer to any of these questions requires the applicant to fill out forms
7 and 8, which in turn require the release to the Committee of a broad consent form
and for the applicant to supply to the Committee a "complete description" of her
diagnosis and treatment.
4We have not given specific citations to the sources of all of the factual
background submitted, only in the interest of keeping this memo as brief and clutter-free
as possible. Be assured, however, that we have reliable sources for all of the factual
material discussed herein.
5The others are: Alabama, Colorado, Florida, Kentucky, Missouri, New Jersey,
Utah, and Virginia.
4

applicant has had a past diagnosis or treatment.6 Indeed, three of our neighboring
states—Massachusetts, New York and Pennsylvania—do not find it necessary to ask
directly about mental health or substance abuse at all.
In addition, studies show that between 26 percent and 51 percent of the general
population will undergo a period of major depression by the age of 30, with women
twice as likely as men to be diagnosed with major depression. Although getting
treatment is probably the best indicator of a favorable prognosis, only those who did so
would be highlighted to the Committee by their “YES” answer, with a likely disparate
impact on women.7
Furthermore, a recent comprehensive study by Professor Leslie Levin, et al.,8 of
the UConn School of Law, contains data and conclusions the implications of which can
be accurately described as staggering for purposes of analyzing the validity of the
Committee’s questioned inquiries. Levin et al. studied the bar admissions record,
including character and fitness inquiry records, and the subsequent disciplinary records,
if any, of a sample of approximately 1350 lawyers admitted to the Connecticut Bar from

6These

are: Alaska, Arizona, California, Hawaii, Illinois, Iowa, Maine, Maryland,
Massachusetts, Michigan, Minnesota, New Mexico, New York, Pennsylvania, South
Carolina, Washington, Oregon, New Hampshire, Rhode Island, and Wisconsin.
7In fact, under the forthcoming Diagnostic and Statistical Manual of Mental Disorders V
(DSM V), the diagnostic criteria for major depressive disorder are being made more
general, so that it is likely that grief over the loss of a loved one will qualify as such.
8The study, A Study of the Relationship Between Bar Admissions Data and
Subsequent Lawyer Discipline, is co-authored by Professor Levin, and Peter
Siegelman, also of the UConn Law School, and Christine Zozula, a Ph.D student at the
University of Connecticut (Sociology). It was conducted pursuant to a grant from the
Law School Admission Council (LSAC) and was issued in March, 2013. Professor
Levin publicly presented it recently at the National Council of Bar Examiners Annual
Conference. We have not attached a copy to this memo because of its length, but it
can be accessed at http:/papers.ssrn.com/sol13/papers.cfm?abstract_id=2258164.
5

1989 through 1992. Using sophisticated statistical analysis, they focused on the
question of the extent to which any of a series of factors—including, for purposes of this
memo, substance abuse and mental health disorders9—is associated with an increased
probability of subsequent disciplinary action.10
One significant finding was that affirmative answers to questions about
substance abuse—drugs or alcohol—were not associated with higher disciplinary rates.
The Committee only asks about those who have been treated for substance abuse, so
the questions are likely to uncover those applicants with substance abuse histories who
are dealing with their problems effectively. Untreated substance abuse problems may
contribute to future disciplinary problems, but asking applicants to disclose untreated
substance abuse—which the Committee does not do—is unlikely to be an effective
strategy. Denial is characteristic of those with active substance abuse problems, so, if
asked, such applicants would likely answer no. Questions that focus on misconduct,

9The

other factors are: prior application to or discipline by the bar; academic
history; credit history; and civil, criminal and traffic violation history.
10In brief, their methodology was as follows. They determined that 6159 lawyers
were admitted to the Connecticut bar from 1989-1992 and then identified the lawyers
upon whom discipline had subsequently been imposed. There were 152 disciplined
lawyers in that group, meaning that approximately 2.5% of the entire sample was
subject to some disciplinary action—minor or serious--at some point between their
admission and the date of the study’s gathering of data. They then drew a random
sample of approximately 1200 Connecticut bar applicants who were admitted and
never disciplined from the remaining pool. They then analyzed whether any of the
factors revealed during the character and fitness inquiry—or combination of factors—
appeared to predict who would subsequently be disciplined.
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like question 36 quoted above and other questions on the bar application form that ask
about driving offenses and criminal conduct, is the best way to uncover active
substance abusers.
The other significant finding was that prior diagnosis or treatment for mental
health disorders was associated with a small but statistically significant increase in the
rate of disciplinary action. But several attendant facts and findings must be considered
in this connection.
First, that higher rate was approximately 6 percent—thus raising the probability of
2.5 percent (the baseline) by 3.5 percent. Put another way, for any given applicant
without a diagnosis of or history of treatment for mental health disorder, there is a 2.5
percent probability of future disciplinary action; meaning, of course, also that there is
97.5 percent probability of no future disciplinary action. For a given applicant with a
diagnosis of or history of treatment for mental health disorder, there is a 6 percent
probability of future disciplinary action; meaning, of course, also, that there is a 94
percent probability of no future disciplinary action. In addition, Levin et al.'s findings are
that the disciplinary action associated with such a diagnosis or history fall into the less
severe category, i.e., a reprimand, rather than the more severe category, i.e.,
suspension or disbarment, and did not take place until an average of more than 10
years after the diagnosis.11 And to make the case for this inquiry even weaker, R. David
Stamm, the former executive director of the Committee, estimated that the Committee
has denied only about 1 or 2 applicants per year based on the Character and Fitness

The fact that disciplinary actions usually take place after such a period of time
suggests that other life factors, such as divorce, death of a loved one, and the like have
occurred that have a negative impact on functioning.
11
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inquiry, some of which must have been based on Character, and not Fitness; to this
must be added those afforded conditional admission, which, so far as we can tell, based
on informal statements made by one Committee member, number approximately 4-5
per year.
Think about this another way. It means that the Committee is seeking
information about applicants who have a diagnosis of or history of treatment for mental
disorders that will give the Committee no more than a 6 percent probability of future
disciplinary action, and that the Committee is making presumably predictive judgments
about the future conduct of these applicants on the basis of that 6 percent probability.
We would not countenance such an analysis by a fact-finder—magistrate, judge or
jury—in a small claims case or routine fender-bender awarding a money judgment
based on a 6 percent probability. In fact, in any fact-finding process, if we knew in
advance that the probability of a fact being true was only 6 percent, we would not even
countenance it getting beyond the summary judgment threshold; we would cut it off
before any fact-finding process even began. Yet, we countenance the Committee
essentially doing the same thing—investigating the private records of bar applicants
who happen to have had that diagnosis or history—with only a 6 percent probability of
gaining useful information.
In this connection, we also note that, under the Americans With Disabilities Act
(ADA) and the Connecticut constitution; see discussion below; licensure inquiries about
disabilities are subject to strict scrutiny and, therefore, must be shown to be necessary.
Levin's findings, indicating the uselessness of the predictive value of the Committee's
inquiries, wholly undermine any necessity for such inquiries.
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Furthermore, the American Bar Association Commission on Mental and Physical
Disability Law has stated: “research in the field, clinical experience and common sense
all demonstrate that neither diagnosis nor the fact of having undergone treatment
support any inferences about a person’s ability to carry out professional responsibilities
or to act with integrity, competence or honor. Nor does the evidence in the field indicate
that bar examiners or mental health professionals can predict inappropriate or
irresponsible behavior on the basis of the person’s mental health history.”
Finally, both the Connecticut Psychological Association and Connecticut
Psychiatric Society agree, and have submitted written statements to the Rules
Committee, copies of which were given to the Committee, that “there is no empirical
evidence that the exceptionally broad questions on the Connecticut bar application form
about mental health and substance abuse diagnosis and treatment, including
hospitalization for such problems, have any predictive value regarding an applicant’s
future performance as an attorney. It is an applicant’s conduct and performance that
are the salient factors in judging fitness to practice.”

(Emphasis and bold in original.)

Thus, putting this all together, the Committee’s challenged inquiries on which we
focus here give it no more than a 6 percent probability of being correct if it should deny
the applicant because of the likelihood of future disciplinary action; that inquiry has
yielded no more than a total of 7 denials and conditional admissions per year; and the
disciplinary action that did occur was minor and took place an average of more than 10
years down the road. Perhaps if there were no “costs”; see below; of this inquiry, it
might be defended on a kind of “zero tolerance” theory, although even that would be
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difficult to defend. But even that argument cannot be made, because there are several
very expensive “costs” of this inquiry.
THE PRACTICAL CONSEQUENCES OF THE PROCESS
There are three significantly harmful consequences of a “YES” answer to any of
the five questions asked by the Committee referred to above, namely, questions 37 and
38. The first harmful consequence is that the applicant is required to give the
Committee access (by way of broad consent forms) to all of the medical records
regarding the treatment referred to in the questions, to the Committee, which then
examines those records without any medical or other professional advice or screening.
It would be unthinkable, in any other judicial or administrative proceeding, for
laypersons (including judges and lawyers) to read—and draw factual inferences from—
medical records without an expert to interpret those records, if for no other reason than
that they are simply not equipped professionally to do that job of interpretation on their
own. Reading psychiatric records without an expert in the appropriate field would be
akin to reading an MRI report without the aid of a radiologist.
Even more significantly, in our view, this process may well violate the
constitutional privacy rights of the applicant. In O'Connor v. Pierson, 426 F.3d 187 (2d
Cir. 2005), the Second Circuit held, in a closely analogous situation, that it was a
violation of the privacy rights protected by the U.S. Constitution for a board that lacked
medical expertise to insist on examining a person’s medical records in connection with a
fitness investigation. In that case, a local school board was investigating a teacher’s
fitness after receiving complaints about his erratic and inappropriate behavior. It
required him to execute a release of all his medical records to the board. The court
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invalidated this requirement, in very broad and emphatic terms. It is worth quoting from
the court’s opinion to understand its reasoning.
The court first held that the due process clause of the fourteenth amendment
protects personal privacy, and that “[m]edical information in general, and information
about a person’s psychiatric health and substance-abuse history in particular, is
information of the most intimate kind. . . . [W]e easily hold that O’Connor had a
protected privacy right in the medical records sought by the Board. . . .” Id., 201. The
court then addressed the fact that the board had required the teacher to supply his
records, not only to the psychiatrist hired by the board to conduct an examination, but to
the board itself. Although the court did not question the requirement of supplying the
records to the psychiatrist, it squarely rejected the board’s contention that it was entitled
to examine them itself as well. The court said: “Suppose that the Board prevented
O’Connor from returning to teaching because it was worried that his heart condition
would prevent him from doing his job, and the Board could therefore have justifiably
required O’Connor to see a Board-approved cardiologist and to provide his cardiac-care
records to that doctor. It can scarcely be argued that the Board would also have been
entitled to review those records in order to verify the cardiologist’s recommendation.
Lay people are not qualified to determine other people’s medical fitness, whether
physical or mental; that is what independent medical experts are for. If the Board did
not trust its expert’s judgment enough to rely on his recommendation, the solution was
not for the Board to review the medical records, something beyond the Board’s
competence, but to send the records and O’Connor to a different medical expert." Id.,
202."[T]he Board’s demand that O’Connor release his medical records to the Board was
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arbitrary. Because the Board was not competent to independently evaluate those
records, requesting them could serve no legitimate purpose. The Board . . . may have
been operating from the intuition that because we all make rudimentary assessments of
mental competence in our daily lives—when, for example, we doubt a friend or relative’s
sanity—lay people are somehow qualified to make such assessments in the workplace.
But while psychiatry may not be an exact science . . . it is nonetheless a discipline that
can be practiced only by professionals.” (Citation omitted; emphases added.) Id., 202.
We can see no principled distinction between what the Committee does and what
the court invalidated in O’Connor. Indeed, what the Committee does is worse: it
requires the production of and examines an applicant’s medical and substance-abuse
records without the advice or evaluation by any professional expert at all. Furthermore,
consider that this process causes needless humiliation and embarrassment to the
applicants who must submit to an examination—and cross-examination—by the
Committee members who are not professionally schooled in reading and interpreting
applicants' very private and intimate records.12
We acknowledge why the Committee operates in this regard as it does: most
likely the practical reason that it does not have the budget to hire professional experts to
examine such records and make recommendations to it on the basis of those
examinations.13 That can hardly excuse the double whammy of the Committee

12This

observation is not speculation. It is documented in the records of the
Rules Committee by the testimony of one such applicant.
13There is another likely, and even more indefensible, reason. At a meeting of
the Committee in December, 2010, one member, in responding to another member’s
questioning of the practice of having non-medically trained Committee members
examining mental health records, responded that it was necessary for the Committee
members to examine the records to determine whether there was a problem warranting
12

assuming it can competently draw inferences of an applicant’s fitness from medical
records that it is incompetent to understand, and probably violating the applicant’s
constitutional rights in the process. If the Committee insists on requiring such records, it
must do so in a legitimate manner, by having them submitted to a competent
professional for competent evaluation; otherwise, it must forego requiring them.14
The second harmful consequence of this process of requiring the applicant to
supply her medical and substance-abuse records is delay in processing the applicant’s
admission to the bar, often resulting in loss of employment opportunities for the
applicant and, as we discuss below, probably violating the applicant’s rights under the
Americans With Disabilities Act. The Committee awaits the bar exam results before
undertaking the Character and Fitness Inquiry. (In this connection, it is worthy of note
that, although we understand why the Committee awaits the bar results—to focus only
on those who passed—a number of other states that engage in fitness inquiries do not;
they start the process upon the filing of the application, and some states provide for
early screening during the final year of law school, so that no harmful delay is visited on
the applicant.) This can mean a delay in the applicant’s ultimate admission by as much
as six months or a year, or more—before records are obtained from the providers,
examined by the Committee, discussed with the applicant, etc. And, of course, this can

referring the applicant for an independent medical examination. Thus, this reason
simply restates what the Court invalidated in O’Connor.
14An alternative: if there are reasonable grounds for questioning a particular
applicant’s current fitness to practice law—for example, when an applicant has engaged
in conduct that calls his fitness into question and claims that it resulted from a mental
health or substance abuse disorder that is now under control—the Committee could
request that the applicant undergo a medical evaluation by a competent professional
chosen by the Committee, or submit an assessment of current fitness from a
professional treating the applicant.
13

mean that the applicant may lose job opportunities—or have them delayed—in the
process because she is not yet a member of the bar, resulting in obvious loss of income
and its attendant consequences for repayment of student loans, and sometimes
resulting in submission to conditional admission, which in turn subjects the applicant to
the additional burden and expense of having a mental health provider submit periodic
evaluations.
The third harmful consequence is that it deters law students from seeking
treatment. It is well established, and the experience of Dean Saxton of our informal
group substantiates, that because law school is such a stressful environment, law
schools generally, including those in Connecticut, actively encourage students who are
experiencing difficulties to seek help in the form of treatment. See the figures quoted
above, namely, that 26 to 51 percent of the population will seek treatment for major
depression by the age of 30—a cohort that surely encompasses the typical law school
population. But when law school administrators do this, they are obligated to inform the
student of the possible consequences of doing so—namely, that if he or she receives a
diagnosis of depression, bipolar disorder or substance abuse, he will have to disclose it
on his bar application and could suffer all of the other consequences discussed above.
Understandably, this presents a significant disincentive to the student to seek treatment.
All of this is confirmed by a May 18, 2010 letter to the Rules Committee from
Jane Thierfeld Brown, Director of Student Services at UConn Law School, who wrote as
follows: "As Coordinator of Disability Services at [UConn] for the past 15 years, I have
seen countless students who are afraid to seek counseling for fear they will have to
disclose their visits on the bar application. Students often are deterred from taking care
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of their mental health needs when they learn from previous students that applicants who
seek counseling, are hospitalized or take medication face difficulties when seeking
admission to the bar. I have worked with students who have waited as long as 10
months after passing the bar to be admitted due to delays from a committee on their
fitness to practice resulting from their disclosure of treatment for a mental health
condition on the bar application form. In some cases it has caused people to lose their
jobs, or forced them to disclose the reasons for the delay to their employers . . . . It is
time the Connecticut bar examiners realize the damage they inflict on future attorneys
and the profession by engaging in practices that send a very clear message that caring
about your mental health is not acceptable."
Hence, precisely those whom the legal profession wants—persons who have the
best chance of a favorable prognosis for mental health problems—are deterred from
seeking the treatment that will afford them that prognosis. And they are the ones—who
may need but do not seek some counseling or treatment because of the disincentives
created by the Committee's process—who will therefore truthfully answer “NO” to the
questions. Thus, the Committee’s process makes absolutely no sense: it
disincentivizes seeking treatment; it incentivizes avoiding what may be useful and
helpful treatment; and it harms those who are most likely to have a favorable prognosis.
THE LEGAL CONSEQUENCES
We now turn to the legal consequences of the Committee’s questionnaire. Under
the Practice Book provisions that authorize such questions, the Americans With
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Disabilities Act (ADA), and amendment twenty-one of the constitution of Connecticut,15
we believe that questions 37 and 38 are improper.
Let us begin with the Practice Book. Section 2-9 (b) provides for conditional
admission to the bar, and obviously—and the Commentary makes clear—also governs
the lesser included “fitness” inquiry. It provides as follows: “The [bar examining]
committee may, in light of the physical or mental disability of a candidate that has
caused conduct or behavior that would otherwise have rendered the candidate currently
unfit to practice law,” impose conditions on the applicant’s admission. (Emphasis
added.) The Commentary states that this provision is “intended to ensure that
conditional admission is administered in a way that comports with the requirements of
the [ADA] and amendment twenty-one of the constitution of Connecticut. . . [and]
clarif[ies] that the mere existence of a disability cannot justify a denial of admission or
the imposition of conditions; such steps are appropriate only if the disability causes
behavior that affects the applicant’s current fitness to practice law.” (Emphasis added.)
Disability-related licensure conditions and reporting requirements must be narrowly
tailored and necessary to protect the public. See Daly v. Delponte, 225 Conn. 499, 51217 (1993). Note that the language is that the mental disability must have caused
conduct or behavior that would otherwise have rendered the candidate currently unfit to
practice law. This requires that the inquiry be conduct-based, not status-, diagnosis-, or
treatment-based. But the Committee’s inquiry has it backward.

amendment provides: “No person shall be denied the equal protection of
the law nor be subject to . . . discrimination in the exercise of his or her civil . . . rights
because of . . . physical or mental disability.”
15This
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Questions 37 and 38 do not ask whether the applicant’s mental disability has, in
the past five years, engaged in conduct or behavior that would otherwise have rendered
her currently unfit to practice law. They ask, instead, whether, in the past five years, she
has engaged in conduct or behavior that caused her to be treated or hospitalized for
treatment of a mental or emotional behavioral disorder, or whether, in the past five
years, she has engaged in conduct that caused her to be treated for major depressive
disorder, among other things. Thus, instead of asking whether the applicant’s purported
mental disability (say, depression or substance abuse) has caused conduct that would
currently render her unfit to practice law, the Committee asks whether she has
engaged in conduct that caused her to be treated—to which, if she has sought
treatment, the answer would always have to be “YES.”16 To sum this up: instead of
properly focusing on the applicant’s conduct that would render him currently unfit to
practice law, the Committee improperly focuses on the applicant’s treatment,
irrespective of whether the underlying illness has caused conduct that would render him
currently unfit to practice law. This is simply inconsistent with the provisions of the
Practice Book.
And, since the provisions of the Practice Book are designed to ensure that the
questions asked are consistent with the ADA and our own state constitutional antidiscrimination amendment, that inconsistency leads to the conclusion that the questions
are also inconsistent therewith as well. But there is more to support the contention that
the Committee’s questions violate the ADA than their inconsistency with the Practice

16For

example, if she were depressed and found it difficult to get out of bed to
attend class—a common symptom of depression, for which she sought treatment—that
would be conduct that caused her to seek the treatment.
17

Book provision that authorizes them. There are two law review articles that argue,
persuasively in our view, that both the scope and focus of the questions regarding an
applicant’s history of mental health and substance abuse, and the conditional admission
process for applicants who have such a history, violate the ADA.
In The Character of the Questions and the Fitness Process: Mental Health, Bar
Admissions and the Americans With Disabilities Act, 49 UCLA L. Rev. 93 (2001),
Professor Jon Bauer, of the UConn School of Law,17 presented an exhaustive overview
of the case law and Department of Justice regulations under the ADA regarding the use
of questions on mental health and substance abuse, as well as the conditional
admissions process. He concludes that questions and practices similar to those
engaged in by the Committee cannot be justified under the ADA. Although, not
surprisingly, the case law is not uniform, of particular note are the decisions of the
Maine and Rhode Island Supreme Courts and a federal court in New Jersey striking
down, as violative of the ADA, questions similar in scope and focus to those asked by
our state Committee, including the required medical release procedure followed by the
Committee. See In Re Underwood, 3 Am. Disabilities Cas. (BNA) 573, 4 Am.
Disabilities Dec. 773 (Me. 1993); In Re Petition and Questionnaire for Admission to the
Rhode Island Bar, 683 A.2d 1333 (R.I. 1996); Medical Society of N.J. v. Jacobs, (3 Am.
Disabilities Cas. (BNA) 1278 (D.N.J. Sept. 20, 1994) (medical licensure questions).
In Second-Class Licensure: The Use of Conditional Admission Programs for Bar
Applicants with Mental Health and Substance Abuse Histories, 43 Conn. L. Rev. 889
(2011), Stephanie Denzel argues that conditional admissions programs, such as that

17Professor

Bauer is a member of our informal group.
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administered by the Committee, “are often used for applicants with mental health or
substance abuse histories who are not impaired and who would have previously been
fully licensed. As currently operated, these programs divert qualified applicants with
disabilities into an unequal licensure program. This second-class licensure of
applicants who are fit to practice law on the basis of their disabilities clearly violates the
ADA and further deters law students from seeking treatment.” Id., 889. In our view, the
same could be said of the needless delay caused by the Committee’s requiring the
production of` an applicant’s treatment records, discussed above.
WHAT WE PROPOSE TO DO
What, then, do we propose to do about this situation? Once you have had the
opportunity to circulate this memo to the members of the Committee, several of us
intend to talk individually with those members of the Committee whom we know well
enough to do so about the contents of this memo. In addition, we are hopeful that we
can meet with the Committee and persuade it to eliminate questions 37 and 38 from its
Character and Fitness inquiry, or at the least to rephrase them so as to conform to the
Practice Book provisions that authorize them; to eliminate the practice of requiring the
submission of mental health records to the Committee members for their raw,
unprofessional evaluation; to revise the Character and Fitness inquiry process so as to
eliminate the needless delay—and attendant harm—to the applicants; and to reevaluate, in light of the ADA and the Connecticut constitution, the conditional
admissions process. At the least, we would like to meet with the Committee so as to
engage in an informal discussion about our concerns and the points we present in this
memo.
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Thank you for taking the time to read and digest this memo. We look forward to
meeting with you and the Committee to discuss it further.
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AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES
AUGUST 3-4, 2015
RESOLUTION
RESOLVED, That the American Bar Association urges state and territorial bar licensing
entities to eliminate from applications required for admission to the bar any questions that
ask about mental health history, diagnoses, or treatment and instead use questions that
focus on conduct or behavior that impairs an applicant’s ability to practice law in a
competent, ethical, and professional manner.
FURTHER RESOLVED, That state and territorial bar licensing entities are not precluded
from making reasonable and narrowly-tailored follow-up inquiries concerning an
applicant’s mental health history if the applicant has engaged in conduct or behavior that
may otherwise warrant a denial of admission, and a mental health condition either has
been raised by the applicant as, or is shown by other information to be, an explanation for
such conduct or behavior.
FURTHER RESOLVED, That this resolution replaces the 1994 policy, ABA Resolution
No. 110, Aug. 1994 (94A110).

102
REPORT

Introduction
State and territorial bar examiners have a duty to the public to ensure that all licensed
attorneys are fit to practice law. To fulfill this duty, state bars ask all applicants a series
of moral character and fitness questions. Many of these questions focus on conduct or
behavior, including deceit, fraud, financial irresponsibility, criminal arrests and
convictions, academic, employment and professional discipline, and driving under the
influence of alcohol or drugs.1
In addition to conduct and behavior-related questions, many state bars inquire about
applicants’ mental health diagnoses and treatment. Applicants who answer these
questions affirmatively are subject to burdensome supplemental investigations that are
not imposed on other applicants. Typically, they are required to authorize their treatment
providers to release information relating to mental health diagnoses and treatment,
including medical and hospitalization records. These records contain highly sensitive,
personal information such as details about childhood, parents, siblings, and sexual history
that is not relevant to one’s ability to practice law. These applicants may also have to
undergo examinations by independent psychiatrists or psychologists at their expense.
Questions about mental health history, diagnoses, or treatment are not only unduly
intrusive, but screen out or tend to screen out individuals with disabilities, are ineffective
for the presumed purpose of identifying unfit applicants, and are likely to deter
individuals from seeking mental health counseling and treatment.

Purpose
This Resolution urges state and territorial bar licensing entities, when determining
character and fitness for the purpose of bar admission, to eliminate all questions that ask
about mental health history, diagnoses, or treatment and instead focus on conduct or
behavior that in a material way impairs an applicant’s ability to practice law competently,
ethically, and professionally.
This Resolution replaces ABA Resolution No. 110 (Aug. 1994),2 which stated:
BE IT RESOLVED, That the American Bar Association recommends that when
making character and fitness determinations for the purpose of bar admission,
state and territorial bar examiners, in carrying out their responsibilities to the
1

See, e.g., NATIONAL CONFERENCE OF BAR EXAMINERS, REQUEST FOR PREPARATION OF A CHARACTER
REPORT, at 13, available at http://ncbex.org/character-and-fitness (e.g., “Within the past five years, have
you exhibited any conduct or behavior that could call into question your ability to practice law in a
competent, ethical, and professional manner?”).
2
Available at
http://www.americanbar.org/content/dam/aba/directories/policy/1994_am_110.authcheckdam.pdf.
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public to admit only qualified applicants worthy of the public trust, should
consider the privacy concerns of bar admission applicants, tailor questions
concerning mental health and treatment narrowly in order to elicit information
about current fitness to practice law, and take steps to ensure that their
processes do not discourage those who would benefit from seeking professional
assistance with personal problems and issues of mental health from doing so.3
Although the 1994 policy was a step forward in limiting unnecessary and intrusive
questions regarding mental health and treatment, it stopped short of calling for their
elimination. The drafters recognized it might well become necessary to revisit the issue
in the future, and expressed their intent “to pursue further dialogue and interaction.” The
20 years that have elapsed since adoption of that policy have brought significant
developments in the law and our understanding of mental disabilities that call into
question the continued use of even narrowly-tailored questions regarding mental health
and treatment. It has become clear that questions about mental health history, diagnoses,
or treatment are inherently discriminatory, invade privacy, stigmatize and needlessly
exclude applicants with disabilities, are ineffective in identifying applicants who are
unfit, and discourage some applicants from seeking necessary treatment. By calling for
the elimination of such questions, the proposed Resolution will help ensure that bar
applicants with disabilities are assessed—like other applicants—solely on the basis of
their fitness to practice law.
Developments Since Adoption of 1994 Policy
In early 2014, the U.S. Department of Justice (DOJ) informed the states of Vermont4 and
3

This concern was acknowledged in a subsequent policy adopted by the House of Delegates in February
1998 regarding character and fitness determinations of state and territorial judicial candidates, nominees, or
appointees. Available at
http://www.americanbar.org/content/dam/aba/directories/policy/1998_my_114.authcheckdam.pdf. Brought
before the House by the Commission on Mental and Physical Disability Law (now the Commission on
Disability Rights), the Resolution stated:
RESOLVED, That the American Bar Association recommends that when making character
and fitness determinations of state and territorial judicial candidates, nominees, or
appointees, any nominating or evaluating entity: 1) consider the privacy concerns of the
candidates; 2) narrowly tailor questions concerning physical and mental disabilities or
physical and mental health treatment in order to elicit information about current fitness to
serve as a judge, with such reasonable modifications as may be required; and 3) take steps to
ensure that the process does not have the effect of discouraging those who would seek
judicial office from pursuing professional assistance when needed. (Emphasis added.)
FURTHER RESOLVED, That fitness determinations may include specific, targeted
questions about a state and territorial judicial candidate's behavior, conduct, or current
impairment as it affects the ability to serve as a judge.
4

Letter from Jocelyn Samuels, Acting Assistant Attorney General, U.S. Department of Justice, Civil Rights
Division, to Karen L. Richards, Executive Director, Vermont Human Rights Commission (Jan. 21, 2014)
[Vermont Letter]. Richards had requested the Department of Justice’s (DOJ) position regarding the extent
to which states may consider mental health in their screening process for bar applicants. DOJ stated its

2

102
Louisiana5 that their questions about bar applicants’ mental health diagnoses and
treatment violate Title II of the Americans with Disabilities Act (ADA). The decision
with respect to Louisiana followed an extensive investigation in response to a complaint
filed by Louisiana bar applicants, resulting in a formal finding in February 2014 that
Louisiana’s character and fitness questions regarding applicants’ mental health diagnoses
and treatment discriminate based on disability and thus violate Title II of the ADA. The
questions at issue were:
25. Within the past five years, have you been diagnosed with or have you been
treated for bipolar disorder, schizophrenia, paranoia, or any other psychotic
disorder?
26A. Do you currently have any condition or impairment (including, but not
limited to, substance abuse, alcohol abuse, or a mental, emotional, or nervous
disorder or condition) which in any way currently affects, or if untreated could
affect, your ability to practice law in a competent and professional manner?
26B. If your answer to Question 26A is yes, are the limitations caused by your
mental health condition or substance abuse problem reduced or ameliorated
because you receive ongoing treatment (with or without medication) or because
you participate in a monitoring program?
27. Within the past five years, have you ever raised the issue of consumption of
drugs or alcohol or the issue of a mental, emotional, nervous, or behavioral
disorder or condition as a defense, mitigation, or explanation for your actions in
the course of any administrative or judicial proceeding or investigation; any
inquiry or other proceeding; or any proposed termination by an educational
institution, employer, government agency, professional organization, or licensing
authority?6
Applicants who responded affirmatively to these questions were required to provide a
detailed description of their condition(s) and treatment, list all of their treatment

position—the questions are eligibility criteria that screen out or tend to screen out persons with disabilities
and subject them to additional burdens; the questions are unnecessary because questions related to
applicants’ conduct are sufficient and most effective to evaluate fitness; and the questions are unnecessary
because they do not effectively identify unfit applicants —but did not make a formal finding because no
complaint was lodged.
5
Letter from Jocelyn Samuels, Acting Assistant Attorney General, U.S. Department of Justice, Civil Rights
Division, to the Honorable Bernette J. Johnson, Chief Justice, Louisiana Supreme Court, Elizabeth S.
Schell, Executive Director, Louisiana Supreme Court Committee on Bar Admissions, and Charles B.
Plattsmier, Chief Disciplinary Counsel, Louisiana Attorney Disciplinary Board Office of Disciplinary
Counsel, The United States’ Investigation of the Louisiana Attorney Licensure System Pursuant to the
Americans with Disabilities Act, DJ No. 204-32M-60-32-88,204-32-89 (Feb. 5, 2014) [Findings Letter],
available at http://www.ada.gov/louisiana-bar-lof.pdf.
6
Id. at 5.
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providers, and authorize their providers to release all of their medical records to bar
officials.
The DOJ found that, to comply with the ADA, “attorney licensing entities must base their
admissions decisions on an applicant’s record of conduct, not the applicant’s mental
health history.”7 Moreover, “[i]nquiring about bar applicants’ medical conditions
substitutes inappropriate questions about an applicant’s status as a person with a
disability for legitimate questions about an applicant’s conduct.”8 The DOJ concluded
that the questions at issue: impermissibly screen out or tend to screen out persons with
disabilities “based on stereotypes and assumptions about their disabilities”;9 are
unnecessary to determine fitness and ineffective in identifying unfit applicants;10 and are
likely to deter individuals from seeking mental health counseling and treatment and,
therefore, are counterproductive to the goal of ensuring fitness to practice.11
As to Question 26A, the DOJ found that asking whether a condition or impairment “if
untreated could affect” an applicant’s ability to practice law “reduces the question to one
about an applicant’s diagnosis, not the effect of that diagnosis on his or her fitness to
practice law.”12 Because the question “considers an applicant’s disability in a
hypothetical future untreated form,” it fails to “inform an assessment of how the
disability affects an applicant’s current fitness to practice law.13 It assumes “a worst case
scenario that may never come to pass” and “appears rooted in unfounded stereotypes
about individuals with these diagnoses.”14
In August 2014, the DOJ entered into a settlement agreement with the Louisiana Supreme
Court to ensure the right of qualified bar applicants with mental health conditions to have
equal access to the legal profession.15 The settlement requires the court to revise its
character and fitness questions so that they focus on an applicant’s conduct or behavior.
Under the terms of the settlement, inquiries into mental health diagnoses or treatment are
prohibited unless an applicant voluntarily discloses this information (1) to explain
conduct or behavior that may otherwise warrant denial of admission or (2) in response to
7

Id. at 8.
Id. at 19.
9
Id. at 18. See also Carol J. Banta, Note, The Impact of the Americans with Disabilities Act on State Bar
Examiners’ Inquiries into the Psychological History of Bar Applicants, 94 MICH. L. REV. 167, 176-78
(1995).
10
Findings Letter, supra note 5, at 19, 22. See also Banta, supra note 9, at 182-83.
11
Findings Letter, supra note 5, at 22. Id. at 23. See also Jennifer McPherson Hughes, Suffering in Silence:
Questions Regarding an Applicant's Mental Health on Bar Applications and Their Effect on Law Students
Needing Treatment, 28 J. LEGAL PROF. 187 (2003-04); Banta, supra note 9, at 183-84.
12
Findings Letter, supra note 5, at 22. See also Sutton v. United Air Lines, Inc., 527 U.S. 471, 472 (1999)
(finding that a “disability” under the Americans with Disability Act “exists only where the impairment
‘substantially limits’ a major life activity, not where it ‘might,’ ‘could,’ or ‘would’ be substantially limiting
if mitigating measures were not taken.”)
13
Findings Letter, supra note 5, at 22.
14
Id.
15
Settlement Agreement Between the United States of America and the Louisiana Supreme Court Under
the Americans with Disabilities Act (Aug. 2014), available at http://www.ada.gov/louisiana-supremecourt_sa.htm.
8
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Question 26A on the National Conference of Bar Examiners’ Character and Fitness
application, “Do you currently have any condition or impairment (including, but not
limited to, substance abuse, alcohol abuse, or a mental, emotional, or nervous disorder or
condition) that in any way affects your ability to practice law in a competent, ethical, and
professional manner?”
Although the settlement did not require Louisiana to eliminate Question 26A, at least one
other state has done so. The Tennessee Board of Law Examiners decided to remove
Questions 26A and B16 from the National Conference of Bar Examiners’ application
accessed by applicants for licensure in Tennessee.17

The Law and Its Application
Title II of the ADA provides that “no qualified individual with a disability shall, by
reason of such disability, be excluded from participation in or be denied the benefits of
the services, programs, or activities of a public entity, or be subjected to discrimination
by any such entity.”18 DOJ is the federal agency charged with enforcing Title II. Its
regulations bar public entities from “administer[ing] a licensing or certification program
in a manner that subjects qualified individuals with disabilities to discrimination on the
basis of a disability.”19 In addition, public entities cannot impose or apply “eligibility
criteria that screen out or tend to screen out an individual with a disability or any class of
individuals with disabilities from fully and equally enjoying any service, program, or
activity, unless such criteria can be shown to be necessary” for the provision of the
service, program, or activity.20 Also prohibited are policies that “unnecessarily impose
requirements or burdens on individuals with disabilities that are not placed on others.”21
State bars are public entities and thus fall within the scope of coverage under Title II.22
As the DOJ concluded in its Findings Letter, inquiries about bar applicants’ mental health
diagnoses and treatment constitute eligibility criteria that screen out or tend to screen out
individuals based on speculation, stereotypes, and assumptions about their disabilities.23
16

26. A. Do you currently have any condition or impairment (including, but not limited to, substance abuse,
alcohol abuse, or a mental, emotional, or nervous disorder or condition) that in any way affects your
ability to practice law in a competent, ethical, and professional manner? □ Yes □ No
B. If your answer to Question 26(A) is yes, are the limitations caused by your condition or impairment
reduced or ameliorated because you receive ongoing treatment or because you participate in a monitoring
or support program?
17
See Martha M. Lafferty, Tennessee Removes Discriminatory Questions from Attorney Licensure
Application: Questions about Mental Health Diagnoses Violate ADA (Mar. 15, 2014),
http://www.dlactn.org/news-events/61-latest-news/158-disability-attorney-licensure-mental-health-tn.html.
18
42 U.S.C. § 12132.
19
28 C.F.R. § 35.130(b)(6).
20
Id. § 35.130(b)(8).
21
28 C.F.R. pt. 35, app. B at 673.
22
See, e.g., Clark v. Va. Bd. of Bar Exam’rs, 880 F. Supp. 430, 441 (E.D. Va. 1995); Ellen S. v. Fla. Bd. of
Bar Exam’rs, 859 F. Supp. 1489, 1493 (S.D. Fla. 1994); In re Petition & Questionnaire for Admission to
R.I. Bar, 683 A.2d 1333, 1336 (R.I. 1996).
23
Findings Letter, supra note 5, at 19.
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Bar examiners appropriately ask a wide range of questions that focus on conduct relevant
to applicants’ fitness. Such conduct-based questions are not only sufficient to evaluate
fitness, but also the most effective means for doing so.24 A history of mental health
diagnosis or treatment is not a useful predictor of future attorney misconduct or
malpractice.25
Furthermore, as the DOJ observed, questions concerning mental health diagnoses and
treatment are counterproductive to the goal of ensuring the fitness of licensed attorneys
by deterring applicants from seeking counseling and treatment for mental health
concerns.26 Applicants fear that such disclosures may preclude them from becoming
lawyers. In addition, such questions may prevent applicants who seek treatment from
being totally candid about their conditions, thereby limiting the health care provider’s
ability to accurately diagnose and treat them.27

24

Id. at 22-23. See also Allison Wielobob, Bar Application Mental Health Inquiries: Unwise and
Unlawful, 24:1 HUMAN RIGHTS 12, 14 (Winter 1997) (“But questions about behavior, not mental health
treatment, would more accurately discover potentially problematic practitioners.”); Banta, supra note 9, at
186-87 (“Permissible inquiries into conduct and behavior to determine fitness are sufficient to serve bar
examiners’ purpose of protecting the public.”); Phyllis Coleman & Ronald A. Shellow, Ask About Conduct,
Not Mental Illness: A Proposal for Bar Examiners and Medical Boards to Comply with the ADA and
Constitution, 20 J. LEGIS. 147, 149 (1994) (“Consequently, professional licensing boards should inquire
about conduct, not treatment for or history of mental illness or substance abuse.”).
25
See, e.g., Jon Bauer, The Character of the Questions and the Fitness of the Process: Mental Health, Bar
Admissions and the Americans with Disabilities Act, 49 UCLA L. REV. 93, 141 (2001) (“there is simply no
empirical evidence that applicants’ mental health histories are significantly predictive of future misconduct
or malpractice as an attorney”); Banta, supra note 9, at 182-83 (Psychological records are not a reliable
predictor of behavior, since the range and severity of individuals’ problems vary.”); In re Petition &
Questionnaire for Admission to R.I. Bar, 683 A.2d 1333, 1336 (R.I. 1996) (“Research has failed to
establish that a history of previous psychiatric treatment can be correlated with an individual’s capacity to
function effectively in the workplace.”); Clark v. Va. Bd. of Bar Exam’rs, 880 F. Supp. 430, 446 (E.D. Va.
1995) (licensing questions related to mental health status or treatment were unnecessary where “the Board
presented no evidence of correlation between obtaining mental counseling and employment dysfunction”;
“past behavior is the best predictor of present and future mental fitness.”); Application of Underwood, 1993
WL 649283, at *2 (Me. Dec. 7, 1993) (“Although it is certainly permissible for the Board of Bar Examiners
to fashion other questions more directly related to behavior that can affect the practice of law without
violating the ADA, the questions and medical authorization objected to here are contrary to the ADA.”)
(emphasis in original).
26
Findings Letter, supra note 5, at 23-24 (citing American Psychiatric Ass’n, Recommended Guidelines
Concerning Disclosure and Confidentiality (1999) (disclosure policies “inhibit individuals who are in need
of treatment from seeking help”); Clark v. Va. Bd. of Bar Exam’rs, 880 F. Supp. 430, 445-46 (E.D. Va.
1995) (bar examiners’ mental health question “deters the counseling and treatment from which [persons
with disabilities] could benefit” and “has strong negative stigmatic and deterrent effects upon applicants”);
In re Petition & Questionnaire for Admission to R.I. Bar, 683 A.2d 1333, 1336 (R.I. 1996) (bar examiners’
questions regarding mental health may prevent a person in need of treatment from seeking assistance); In re
Petition of Frickey, 515 N.W.2d 741 (Minn. 1994) (“the prospect of having to answer the mental health
questions in order to obtain a license to practice causes many law students not to seek necessary
counseling”).
27
Findings Letter, supra note 5, at 24 (citing Clark v. Va. Bd. of Bar Exam’rs, 880 F. Supp. 430, 438 (E.D.
Va. 1995); U.S. Dep’t of Health & Human Services, Mental Health: A Report of the Surgeon General 441
(1999) (“evidence also indicates that people may become less willing to make disclosures during treatment
if they know that information will be disseminated beyond the treatment relationship”).
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Finally, unnecessary burdens are placed on applicants who respond affirmatively to
mental health questions.28 Typically, they are subjected to further investigations such as
interviews and independent psychiatric or psychological examinations at their own
expense, and are required to submit detailed medical information related to their
condition and treatment, including copies of medical and hospitalization records. These
records contain highly sensitive, personal information such as details about childhood,
parents, siblings, and sexual history that is not relevant to one’s ability to practice law.
These practices impose significant expense, delays, and invasions of privacy on
applicants with disabilities.

Conclusion
Nearly 25 years after the passage of the ADA, in the wake of intervening court and
federal agency decisions, the time has come for the ABA to update its position on this
issue of great significance to our profession and our members. The ABA has long sought
to “promote the full and equal participation in the association, our profession, and the
justice system by all persons.”29 In 2000, the House adopted policy urging courts to
ensure equal access to justice by making courthouses and court proceedings accessible.
The accompanying report cited the congressional finding that people with disabilities
frequently face restrictions and limitations “resulting from stereotypical assumptions not
truly indicative of the individual ability of such individuals to participate in, and
contribute to, society.”30
The signatories to the 1994 Resolution wrote in the conclusion to their report, “What has
been accomplished to date represents both progress and the promise of greater progress.”
We believe this new Resolution represents that “greater progress” and we commend it to
the House of Delegates for its favorable consideration.
Respectfully submitted,
Mark D. Agrast
Chair
Commission on Disability Rights
Vermont Letter, supra note 4, at 8-9 (citing Clark v. Va. Bd. of Bar Exam’rs, 880 F. Supp. at 442-43
(E.D. Va. 1995) (finding applicants with disabilities cannot be subjected to additional unnecessary
burdens); Ellen S. v. Fla. Bd. of Bar Exam’rs, 859 F. Supp. 1489, 1494 (S.D. Fla. 1994); Med. Soc’y of N.J.
v. Jacobs, 1993 WL 413016, at *8 (D.N.J. Oct. 5, 1993) (holding that licensing board may not place burden
of additional investigations on applicants who respond affirmatively to questions about disability status);
Brewer v. Wis. Bd. of Bar Exam’rs, 2006 WL 346958, at *10 (E.D. Wis. Nov. 28, 2006) (concluding
licensing entities may not require additional investigation solely because of applicants’ disabilities)). See
also Coleman & Shellow, supra note 24, at 148 (stating that applicants who disclose a history of illness o
treatment are injured because their admission is delayed, they are compelled to reveal private details of
mental health, and face the stigma associated with mental conditions).
28

29

ABA Goal III: Eliminate Bias and Enhance Diversity, available at
http://www.americanbar.org/about_the_aba/aba-mission-goals.html.
30
ABA Recommendation No. 112, at 4 (2000).

7

102
Mark I. Schickman
Chair
Section of Individual Rights and Responsibilities
August 2015

GENERAL INFORMATION FORM
Submitting Entity: Commission on Disability Rights & Section of Individual Rights and
Responsibilities
Submitted By: Mark D. Agrast, Chair, Commission on Disability Rights; Mark I.
Schickman, Chair, Section of Individual Rights and Responsibilities

1. Summary of Resolution(s). This resolution urges state and territorial bar licensing
entities, in their character and fitness determinations for the purpose of bar admission,
to eliminate any questions that ask about mental health history, diagnoses, or
treatment and instead focus questions on conduct or behavior that in a material way
impairs an applicant’s ability to practice law in a competent, ethical, and professional
manner. This resolution replaces the 1994 policy (ABA Resolution No. 110 (Aug.
1994)).
2. Approval by Submitting Entity. The Commission on Disability Rights approved the
resolution at its fall meeting in Washington, DC, on November 17, 2014. The Section
of Individual Rights and Responsibilities approved the resolution at its council
meeting on April 24, 2015.
3. Has this or a similar resolution been submitted to the House or Board previously? No.
However, this proposed resolution would replace existing policy as noted under
Question 4.
4.

What existing Association policies are relevant to this Resolution and how would
they be affected by its adoption?
In August 1994, the House passed policy—submitted by the Commission on Mental
and Physical Disability Law (now the Commission on Disability Rights), the Section
of Legal Education and Admissions to the Bar, and the Association of American
Law Schools—recommending that state and territorial bar examiners, when making
character and fitness determinations for the purpose of bar admission, should tailor
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questions concerning mental health and treatment narrowly in order to elicit
information about current fitness to practice law and take steps to ensure that their
processes do not discourage those who would benefit from seeking professional
assistance with personal problems and issues of mental health from doing so. The
proposed resolution would replace this 1994 policy by urging state and territorial bar
licensing entities and the National Conference of Bar Examiners to no longer ask
any questions concerning mental health and treatment.
In February 1998, the House passed policy—submitted by the Commission on
Mental and Physical Disability Law (now the Commission on Disability Rights) and
the Section of Individual Rights and Responsibilities—urging any nominating or
evaluating entity making character and fitness determinations of state judicial
candidates, nominees, and appointees to: consider the privacy interests of the
candidates; narrowly tailor questions concerning physical and mental disabilities and
health treatment in order to elicit information about current fitness to serve as a
judge, with such reasonable modifications as may be required; and take steps to
ensure that the evaluation process does not have the effect of discouraging those who
would seek judicial office from pursing professional assistance when needed. This
policy would not be affected by the proposed resolution, which does not address
judicial character and fitness determinations.

5. If this is a late report, what urgency exists which requires action at this meeting of the
House? N/A

6. Status of Legislation. (If applicable) N/A

7.

Brief explanation regarding plans for implementation of the policy, if adopted by the
House of Delegates. Adoption of this policy will enable the Association to urge
state and territorial bar licensing entities to eliminate any questions that ask about
mental health history, diagnoses, or treatment and instead ask questions that focus on
conduct or behavior that in a material way impairs a bar applicant’s ability to
practice law in a competent, ethical, and professional manner.

8. Cost to the Association. (Both direct and indirect costs) None

9. Disclosure of Interest. (If applicable) N/A

10. Referrals.
Criminal Justice Section
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Section of Family Law
Section of Legal Education and Admissions to the Bar
Section of Real Property, Trust and Estate Law
Judicial Division
Law Student Division
Senior Lawyers Division
Young Lawyers Division
Association of American Law Schools
National Conference of Bar Examiners
Standing Committee on Client Protection
Standing Committee on Ethics and Professional Responsibility
Standing Committee on Legal Assistance for Military Personnel
Commission on Law and Aging
Commission on Lawyers Assistance Programs
11. Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)
Commission on Disability Rights
Amy L. Allbright
1050 Connecticut Avenue, NW Suite 400
Washington, DC 20036
(202) 662-1575
amy.allbright@americanbar.org
12. Contact Name and Address Information. (Who will present the report to the House?
Please include name, address, telephone number, cell phone number and e-mail
address.)
Commission on Disability Rights:
Mark D. Agrast
1419 Crittenden St., NW
Washington, DC 20011
(202) 305-7851
agrast@gmail.com
Section of Individual Rights and Responsibilities:
Mark I. Schickman
Freeland Cooper & Foreman LLP
Ste. 100
150 Spear Street
San Francisco, CA 94105-1541
(415) 541-0200
mis@freelandlaw.com
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EXECUTIVE SUMMARY

1.

Summary of the Resolution
This resolution urges state and territorial bar licensing entities, in their character
and fitness determinations for the purpose of bar admission, to eliminate any
questions that ask about mental health history, diagnoses, or treatment and instead
focus questions on conduct or behavior that in a material way impairs an
applicant’s ability to practice law in a competent, ethical, and professional
manner. This resolution replaces the 1994 policy (ABA Resolution No. 110
(Aug. 1994)).

2.

Summary of the Issue that the Resolution Addresses
The resolution addresses the extent to which questions about mental health
history, diagnoses, or treatment are necessary or appropriate in determining an
applicant’s character and fitness. It provides that such questions are unnecessary
and ineffective in identifying applicants who are unfit and are likely to deter
individuals from seeking mental health counseling and treatment. These kinds of
questions are counterproductive to the goal of ensuring fitness to practice;
unnecessarily invade applicants’ privacy; and impermissibly tend to screen out
persons with disabilities based on stereotypes and assumptions about their
disabilities, rather than focusing on their conduct or behavior that impairs their
ability to practice law in a competent, ethical, and professional manner.

3.

Please Explain How the Proposed Policy Position will address the issue
The proposed resolution urges state and territorial bar licensing entities to
eliminate any questions that ask bar applicants about mental health history,
diagnoses, or treatment.

4.

Summary of Minority Views
At this time, we are unaware of any opposition. However, to the extent that some
licensing entities currently ask questions about mental health history, diagnoses,
or treatment, it is possible that there will be some opposition to the resolution.
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2019 Conference of Chief Justices Resolution

2017 Washington State Revision to Bar Admission Rules

Admission and Practice Rules

APR 22.1
REVIEW OF APPLICATIONS
(a) Admissions Staff Review. All applications for admission or licensure to practice law in Washington State
or to change membership class or status with the Bar, and all petitions for readmission to the practice of law in
Washington State shall be reviewed by the Bar admissions staff for purposes of determining whether any of the
factors set forth in APR 21(a) are present.
(b) Referral to Bar Counsel--Standard. All applications and petitions that reflect one or more of the factors
set forth in APR 21(a) shall be referred to Bar Counsel for review.
(c) Review by Bar Counsel. Upon receiving a referral from the Bar admissions staff, Bar Counsel may conduct
such further investigation as he or she deems necessary. Bar counsel may issue subpoenas to compel attendance of an
applicant or witness, or the production of books, documents, or other evidence, at a deposition or hearing. Subpoenas
shall be served in the same manner as in civil cases in the superior court. Any investigation or inquiry into a health
diagnosis, alcohol or drug dependence, or treatment for either must comply with subsections (e) and (f) of this rule.
(d) Referral for Hearing--Standard. Bar Counsel shall refer to the Character and Fitness Board for hearing
any applicant about whom there is a substantial question whether the applicant possess the requisite good moral
character and fitness to practice law. In determining whether a substantial question exists, Bar Counsel shall apply
the factors and considerations set forth in APR 21(a) and review the material evidence in the light most favorable to
the Bar's obligation to recommend the licensure or admission to the practice of law of only those persons who possess
good moral character and fitness to practice law.
(e) Basis for Inquiry into Health Diagnosis and Drug or Alcohol Dependence. Any inquiry by the Bar or the
Character and Fitness Board about drug or alcohol dependence, a health diagnosis, or treatment for either can occur
only if it appears that the applicant has engaged in conduct that demonstrates the inability to meet one or more of the
essential eligibility requirements and (1) the drug or alcohol dependence, health diagnosis, or treatment information
was disclosed voluntarily to explain the conduct or as a voluntary response to any question on the application; or (2)
the or the Character and Fitness Board learns from a third-party source that the drug or alcohol dependence, health
diagnosis, or treatment was raised as an explanation for the conduct.
(f) Scope of Inquiry into Health Diagnosis and Drug or Alcohol Dependence. When a basis for an inquiry
by the Bar or the Character and Fitness Board has been established under subsection (e), any such inquiry must be
narrowly, reasonably, and individually tailored and adhere to the following:
(1) The first inquiry will be to request statements from the applicant;
(2) Following completion of the inquiry in subsection (f)(1) above, additional statements may be requested from
treatment providers if reasonably deemed necessary by the Bar or the Character and Fitness Board. The statements of
treatment providers shall be accorded considerable weight; and
(3) In those cases in which the statements from the applicant and treatment providers do not resolve reasonable
concerns about the applicant's ability to meet the essential eligibility requirements, the Bar or Character and Fitness
Board may seek medical or treatment records. Any requests for medical or treatment records shall be by way of
narrowly tailored requests and releases that provide access only to information that is reasonably necessary to assess
the applicant's ability to meet the essential eligibility requirements.
(4) Any testimony or records from medical or other treatment providers may be admitted into evidence at a
hearing on, or review of, the applicant's fitness and transmitted with the record on review to the Disciplinary Board
and/or the Supreme Court. Records and testimony regarding the applicant's fitness shall otherwise be kept
confidential in all respects, and neither the records nor the testimony of the medical or treatment provider shall be
discoverable or admissible in any other proceeding or action without the written consent of the applicant.
[Adopted effective September 1, 2016; Amended effective September 1, 2017.]
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